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ABSTRACT

The purposes of this research study included: 1) to study the context of the sharing of educational
resources between schools, schools and educational organizations, schools and local between administrative
organizations, and between schools and government offices in Petchaburi Educational Service Area 1,2) to study
the context of the sharing of educational resources between schools or between schools and other organizations
in other educational service areas nationwide, 3) to study successful cases of sharing educational resources
between schools or between schools and other organizations, and 4) to recommend an effective, suitable and
feasible way of sharing personnel, learning venues, educational media, and budgets between schools, schools and
educational organizations, schools and local administrative organizations, and between schools and government
offices in Petchaburi Educational Service Area 1.

The study took place in 3 stages. The first stage involved an investigation of the context concerning the
sharing of educational resources among the schools. The second stage saw a drafting and investigation of the
guidelines, preliminary pilot study, and an evaluation of the guidelines. The third stage involved the final
drafting of the guidelines and the prescription of ways for the sharing of educational resources.

The findings indicated that there were 11 feasible, suitable and effective ways of sharing educational
resources. These included: 1) rotation of visiting teachers, 2) volunteer teachers, 3) some class levels of students
from different schools participating in the same class activities, 4) sharing learning centers, 5) appointment of
common administrative service personnel, 6) cooperation between schools and educational organizations,
7) sharing of central sports arena, 8) sharing of mobile computer units, 9) sharing of mobile libraries,
10) cooperation between schools and local administrative organizations, and 11) cooperation between schools

and government offices.
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ABSTRACT

The purposes of this research were to (1) develop good governance indicators for Basic Education
Schools; and (2) examine the goodness of fit of the confirmatory factor analysis model of good governance
indicators for basic education schools developed by the researcher from theoretical study with the empirical data.
The study consisted of two phases as follows: (1) Phase one included the development of good governance
indicators for basic education schools by documentary research, in-depth interviews with six specialists and
focus group discussion involving another seven specialists. This first phase resulted in the identification of good
governance indicators. (2) Phase two included the examination of the goodness-of-fit of the confirmatory factor
analysis model. The sample size consisted of 602 basic education schools. Samples were derived by multi-stage
random sampling method. The research tool for data collection was a 5-level rating scale questionnaire with
reliability ranging of 982, and the validity ranging of 0.62 - 1.00. Collected data were analyzed by computer
program.

Research results were summarized as follows:

1. The researcher found a total of 86 indicators for good governance of basic education schools that
were consistent with related theories, thoughts, and principles. From the 86 indicators, twenty were good
governance academic indicators, twenty were good governance budget indicators, twenty-one were good
governance personnel indicators, and twenty-five were good governance general indicators.

2. The goodness of fit test of the confirmatory factor analysis model of identified good governance
indicators for basic education schools developed by this researcher indicated that the model was consistent with
the empirical data (Chi-square = 329.25, degree of freedom (df) = 188, P = 0.00, goodness-of-fit index (GFI) =
0.96, adjusted-goodness-of-fit index (AGFI) = 0.93 and root mean square error of approximation (RMSEA) =
0.035). The statistical analysis results matched this research hypotheses.
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ABSTRACT

The purposes of this research were to develop integrated administration indicators of administrator in
basic education schools and to test the validity of the structural model of integrated leadership of
administrators in basic education schools under the Ministry of Education study consisted of 395 samples
basic institution administrators in Basic Education Institutions in Thailand. The multi-stage random sampling
method was used for data collection sampling. The research data were collected by questionnaire and
analyzed using descriptive statistics, confirmatory factor analysis and second-order confirmatory factor
analysis vis-a-vis an available computer program.

The following conclusions were drawn based on the finding of this research:

The factors which influenced integrated leadership of administrators in Basic Education School
under the Ministry of Education consisted of 4 variables: 1) principle, 2) organization, 3) trait and 4) behavior.
Data indicated that the four factors must be practiced via 14 variables which were minor factors of 87

variables which were the indicators of integrated administration. Data revealed that there were 22 indicators of

principle, 12 indicators of organization, 23 indicators of trait and 30 indicators of behavior.

The composite indicators of integrated leadership of administrators in Basic Education School

under the Ministry of Education consisted of four major factors weighted as follows: behavior (98) trait

(95) organization (94) and principle (.86)
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x’= 7561, df = 64, P-value = 0.15191, RMSEA = 0.017, CN =73543, SRMR= 0.020, GFI = 098, AGFI, 097,
Largest Standardized Residual = 2.38
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ABSTRACT

This study was designed to develop a linear structural equation model of factors affecting school
commitment and professional commitment of teachers in Northeast Thailand and to confirm a structural
equation model of factors effecting school commitment and professional commitment of teachers in Northeast
Thailand with empirical data using survey research.

Samples for this research consisted of 600 teachers in Northeast Thailand. The sampling method used
was the multi-stage random sampling, encorporating questionnaires and a construct hypothesis model based on
variables from reviews on theories and researches.

The hypothesis model had 2 exogenous latent variables, perceived school support and participation in
school administration, and 4 endogenous latent variables, self-esteem, job satisfaction, school commitment and
professional commitment.

The collected data were analyzed with SPSS for windows software to obtain basic statistics of means (X),
standard deviations (S.D.), Chi-square and Pearsons product Moment coefficients. The LISREL program was
further employed to construct the linear structural equation model and for confirmatory factor analysis. Research
finding were as follows:

1. The linear structural equation model of factors affecting school commitment and professional

commitment of teachers as designed by the researcher was fitted with the empirical data. The final model
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developed indicated that the fitness between the data and model indices were as follows: x* = 75.61, df = 64,
P-value = 0.15191, RMSEA = 0.017, CN =73543, SRMR= 0.020, GFI = 098, AGFL 0.97, Largest Standardized
Residual = 2.38

2. The factors that had direct, indirect and total effect towards school commitment of teachers by
decreasing order of standardized path coefficients were: (1) direct effect : the factors which had the highest direct
effect on the school commitment was self-esteem which has standardized path coefficient of 0.55, followed by
participation in school administration with the coefficient of 0.18 (2) indirect effect: the indirect effect factors on
the school commitment of teachers was participation in school administration with the standardized path
coefficient of 0.21 (3) total effect: the factors having the highest total effect on school commitment of teachers
were self-esteem which had a standardized path coefficient of 0.51, followed by participation in school
administration with the coefficient of 0.40 respectively.

3. The factors that had direct, indirect and total effect towards professional commitment of teachers by
decreasing order of standardized path coefficients were: (1) direct effect: factors having the highest direct effect
on the professional commitment were school commitment which had a standardized path coefficient of 3.12,
followed by self-esteem with the coefficient of -1.48 and job satisfaction which had a standardized path
coefficient of 0.09 (2) indirect effect: the indirect effect factors on the professional commitment of teachers were
self-esteem with the standardized path coefficient of 1.63 participation in school administration with the
standardized path coefficient of 0.38 and perceived school support with the standardized path coefficient of 0.15
(3) total effect: the factors having the highest total effect on professional commitment of teachers was school
commitment which had a standardized path coefficient of 1.54 followed by participation in school administration
which had a standardized path coefficient of 0.38, perceived school support with the coefficient of 0.21,
self-esteem with the coefficient of 0.15 and job satisfaction with the coefficient of 0.08 respectively.

The R-square of structural linear equation model of school commitment and professional commitment
of teachers explained the variances of school commitment and professional commitment with the prediction

power of 80 and 42 percent respectively.
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ABSTRACT

The objectives of this research were two-fold: 1) to develop a knowledge management model for small
schools and 2) to compare pretest and posttest scores of teachers’ knowledge management . The sample consisted
of 8 teachers at Bannadsongkrao School under the jurisdiction of the Office of Kalasin Educational Service Area
1. The instrument for data collection included 40 items of the sample’s pretest-posttest test of a knowledge
management, interview form, an observational form, and a questionnaire of the school board’s satisfaction
toward the process of knowledge management. Data were analyzed using Chi- Square (X) for analysis of the
hypothesis by using SPSS

The research findings indicated that:

1. There were 6 components of knowledge management processes identified: 1) determined goal and
knowledge identification, 2) knowledge sharing 3) knowledge creation 4) organization and arrangement of
knowledge asset, 5) knowledge utilization, 6) monitoring, checking, knowledge auditing were the major
components of knowledge management causing the increased effectiveness of small schools.

2. For comparison of pretest and posttest scores of teacher’s knowledge management , it was found that
there were significant differences in knowledge management between pretest and posttest at .05 level. (x’) = .963)
For leadership, data indicated that Instructional Leadership was increased. The teachers and students obtained
a new body of knowledge producing as work performance from telling stories and sharing and knowledge

comparing with the best practice of teachers and outside wisdom. Moreover, teachers and school board were

satisfied with knowledge management model in “high” level.
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ABSTRACT

The research objective for this study was to determine the characteristics and conditions leading to
success of effective administration in a hill-tribe school located in the Northeast. The study utilized qualitative
methods to develop a grounded theory. The researcher selected the study site by using theoretical sampling and
identifying a medium-size school congruent with the research objective. The researcher participated in the study
and collected data through in-depth interview, documentary analysis, observation , field notes , and focus group
discussion. The key informants were the school principal, basic education school committee members, school
faculty, community leaders, student parents, students, the school principal in the same school cluster and the
supervisor of educational service area office. Data were analyzed with translation and interpretation and
concepts were developed depending on theoretical sensitivity. The data analysis system was organized using a
standardized computer program.

The research findings were as follows:

1. Effective administration characteristics depended on primary factors that were related to the
Education Ministry education standards, decentralization, team work, participatory administration, and system-
oriented administration.

2. Conditions leading to success factors were both internal and external. Internal factors were from the
school principal and were dominant characters of school principal and acceptance of the principal. Factors from
school faculty were native hill-tribe teacher, teachers working characteristics, teachers commitment, teacher’s
social interaction, teachers best practice, and commitment among teachers and community members. Factors
from students were special characters of hill-tribe children, family oriented characteristics of children, and
cultural diversities.

External success factors came from the community. They were community peace and harmony,
community collaboration, community strength, community learning resources, mutual respect among different
tribes, and parent networking. Factors from basic the educational school committee were a sense of belonging,
composition of committee members and outstanding characters of the chairman. Factors from other agencies

were local administration organization, other agencies and the public preschool children- care center.
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ABSTRACT

The objectives of this research study were to (1) create, develop, assess and improve a multimedia
learning package for knowledge management in attaining the learning reform: (2) analyze the effectiveness of
multimedia learning package by comparing the results during application of multimedia learning package with
results after application of the package according to the 80/80 efficiency standard; (3) compare the results from
application of the multimedia learning package with the sample group from Nonsangwittayakan school in Nong
Bua Lam Phu Education Service Area 1. The study employed the quasi-experimental research methodology of
one-group pre-test post-test. The research findings were as follows.

1. The study has improved, edited and developed a multimedia learning package for knowledge
management in attaining the learning reform by conducting indepth interview with five experts on knowledge
management and learning reform and by focus group discussion with members of three medium-sized second-
ary schools. The results helped to improve the quality of the multimedia learning package.

2. The study gained the effectiveness analysis of the multimedia learning package. The package was
tried out in the field at the Sriboonrueng District secondary school using a sample of 25 students. The findings
of process effectiveness and outcome effectiveness of the package at the 80/80 benchmark were 82.53 and 84.24
respectively and were higher than the criteria standard.

3. The results of applying the multimedia learning package for knowledge management in attaining
learning at the Nonsangwittayakan secondary school were: (1) knowledge score averages prior to and after
applying the package of a sample of 45 students were 31.97 and 41.02 respectively with the t-test difference of
19.19. Data indicated that the multimedia learning package for knowledge management in attaining the learning
reform increased the knowledge and understanding of knowledge management at the significance level of .05;
(2) student learning achievement average scores prior to and after applying the package of the second semester
of BE 2549 school calendar and second semester of BE 2550 were 2.66 and 2.74 respectively. The t-test difference
of the average scores indicated that the second semester test scores of BE 2550 were higher on all 10 indicators
of learning reform at the .05 significance level; (3) average scores of student satisfaction on the learning activities
by teachers emphasizing student-centered concept learning were higher on all 10 indicators than those prior to

applying the package at the .05 level of significance.
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ABSTRACT

The objective of this research was to study the strategic plan management model for the basic education
institute in the context of decentralization. There were 5 steps included in this research: 1) documentary analysis,
2) multi case study of three schools, 3) model outlining, 4) assessment of appropriateness and possibility of the
model by in-depth interviews of experts, focus group discussion of school directors, and seminars by experts, and
5) model presentation. Data sources including: documentary sources, sources of school target group (school
director and experts). Data were collected by using document analysis, in-depth interview, observation, and
focus group discussion. Data were analyzed using content and data analysis in creating conclusions by inductive
analysis.

The research findings indicated that the strategic plan management model included three major parts:
Part 1; introduction including the objective of the model, approach and rationale for development. Part 2; the
process of strategic plan management including determination, practice, assessment, and measures for
monitoring strategic plan management. Part 3; the factor of effectiveness of strategic plan management.

Findings for investigating the appropriateness and possibility of the model by a jury of experts, found
that decentralization for the strategic plan management were correct and appropriate and were effective in

educational administration and management of the basic education institute under the Office of Basic Education

Commission, Ministry of Education.
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ABSTRACT

The purpose of this study was to develop strategy recommendations for developing Faculty of
Education at Ubon Ratchatani Rajabhat University. There were 6 variables including: (1) instruction (2) research
(3) academic service (4) cultural promotion (5) teacher training, and (6) teacher development. Mixed
methodology was used in this policy research study consisting of two stages. The first stage included an
institutional survey, documentary analysis, opinion survey and expert in-depth interviews. The second stage was
development of appropriateness and possibility using an expert focus group, a public hearing of stake holder
groups and communication of policy strategy to policy makers by presentation to executive administrators of
university. The data supported the finding as below:

The data supported three following findings:

The instruction for academic excellence consisted of two proactive strategies and two active strategies.
There were important strategic issues identified including: adjusting the approach for teacher training and the
school-based teacher training curriculum, and improving quality assurance of teacher training and teacher
development. For the strategic research and instruction development for teachers and community including 2
proactive strategies and 2 active strategies. There were important strategic issues identified, including
1) establishment of an institute of learning, 2) research for development of local education, 3) producing new
knowledge, 4) a place for school learning, and 5) producing and supporting new researchers to do research
project series. Data indicated that for the strategic academic service integration center which consisted of 2
proactive strategies and 1 active strategy there were important strategic issues, including; establish ment of an
academic service integration center, special education center, kindergarten education center and early childhood
education center. integrate academic service should be a part of instruction activities. The strategic conservative
local culture of educational faculty student which consiting of 1 proactive strategy and 1 active strategy there
were important strategic issues including; to encourage educational faculty and students to work in the
community, and to manage the Information Technology of local data. For the strategic producing high quality
teachers which consisted of 2 proactive strategies and 5 active strategies. There were important strategic issues
such as; establish dormitory learning systematization, the management of producing a teacher cooperates with
educational area, developed the system to selects and measure the persuasion for the good and excellent person
to be a teachers, manage the selection of school for training and developing teacher student and decrease or quit
the course that is not required of the user. The strategic development to professional teacher which consisted of
3 proactive strategies and 3 active strategies. There were important strategic issues such as; promoting

educational faculty change to be the college, being the center of teacher and education personnel development,
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being the center of knowledge accumulation source of the expert government servant pension teachers, various

format training developments, creating the integration work system for developing to cooperate educational area,

the school and professional teacher organization, and develop the system praises to praise teacher prestige.
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ABSTRACT

The objective of this research was to develop a management system for establishing and improving
desirable characteristics of student at Khon Kaen Industrial and Community Education College. There were 4
stages of research implementation including: Stage 1; context, document, and related theories were studied for
outlining and developing a management system for improving the student desirable characteristics of Khon Kaen
Industrial and Community Education College was indentified. Stage 2; individual included in the study were
oriented to the study including associate directors, instructors, administrators teachers, advisors, school
counselors, officers, stakeholders (the owners of enterprise, community leaders), parents, and student representa-
tives. Stage 3; Participatory Action Research (PAR) was encoporated to determine students desirable character-
istics. Measurements were performed by advisors and parents observation. Stage 4; the findings of management
system development were concluded for improving the students desirable characteristics of Khon Kaen
Industrial and Community Education College. The target group included 4 divisions of assistant directors, 11
course leaders, students affair leaders, guidance leaders, advisor leaders, administrative leaders, parent
representatives, 11 lay persons, and 7 student representatives (the Professional Organization Commission), a total
of 37 persons. The instrument included: 1) a questionnaire of activity implementation, 2) an interview form of
activity implementation, 3) an evaluation form of management implementation for improving the students
desirable characteristics, and 4) an observation form of students desirable characteristics by school advisors and

students parents.
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The research findings found that:

1. There were 3 sub-systems of management for improving students desirable characteristics including:
1) The system for taking care and helping students, 2) the instructional system, and 3) the students activity
system. These three systems were integrated in management and included: 1) the implementation of daily
activities including activities before class (before 08.30 a.m.), instructional system (starting the first lesson at 08.30
am.), and leisure time activity (lunch break or during no class), 2) the implementation of weekly activity
including home room activity (every Monday during 08.30-09.30 a.m.), extraordinary boy scout activity and
territory maintenance (every Wednesday during 14.30-16.30 p.m.), and professional organization activity and
professional circles (every Friday during 14.30-16.30 p.m.), and 3) improving activity implementation (recogniz-
ing the good deed), and taking care and helping for student development (doing wrong, violating agreement, or
low achievement) including improving activity and helping and developing activity. The implementation
included 2 cycles of Participatory Action Research. The First Cycle: was implemented during the first semester of
2006 school year. The second Cycle, was implemented during the second semester of 2006 school year, found
that the management system for improving students desirable characteristics of Khon Kaen Industrial and
Community Education College was a good system for improving students desirable characteristics. The students
had affirmative development of desirable characteristics shown by the findings from interviewing and asking the
participants and key informants, they agreed that various activities and systems were able to improve student’s
desirable characteristics very much. As a result, the overall profile of students of Khon Kaen Industrial and
Community Education College, improved their desirable characteristics very much. Data supported the findings
of students desirable characteristics which found that both advisors and parents scored the overall desirable
characteristics of students was in the “high” range ( X= 4.08, SD.=0.64 ). Moreover, there were clearly the same
direction of information from the key informants and participants: after the college had used management
system for improving students desirable characteristics, the students demonstrated their development of
behavior and learning in positive ways.

2. The advisors and parents involvement during studying and home activities was a major factor of

success in implementing improvement of the students desirable characteristics.
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Contract Theory: A Prominent Legal Descriptor of
the Student-University Relationship

Qili*

ABSTRACT

Courts in the United States seem to be in general agreement that the student-university relationship is
contractual in nature and that the relevant terms of the contract are set forth in catalogs, bulletins, and student
handbooks. Most courts, however, tend to avoid rigid application of contract law in the resolution of contractual
disputes between student and university. Moreover, courts usually make distinctions between academic and

non-academic issues, between public and private institutions in resolving such disputes.

Keywords: contract theory; student-university relationship; contract liability

Courts in the United States seem to be in agreement that the student-university relationship is contrac-
tual in nature and that the relevant terms of the contract are set forth in catalogs, bulletins, and student
handbooks made available to the matriculate (Cherry & Geary, 1992; Toma & Palm, 1999). Cherry and Geary
(1992) noted that the actual wording in catalogs, handbooks, and other official publications provided by the
administration to students represents merely one aspect utilized by courts in defining the contractual relationship
between student and university. Oral statements made by agents of the university acting within their official
capacity have contractual significance as well.

According to Kaplin and Lee (1995), contract theory is by far the primary theory for according legal
status to students beyond that derived from the Constitution and state and federal statutes. They held that both
public and private higher education institutions (HEI) have express and written contractual relationships with
their students. The most common examples include the housing contract or lease, the food service contract, the
loan agreement, and the rules and regulations of the institution (p. 373). Usually, the terms of the written
contract are in catalogs and student handbooks which normally serve as the first source of legal guidance when

contractual disputes arise.

* Associate Professor, Beijing Normal University, the Peoples Republic of China
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In actuality, much of the contractual relationship between student and university is implied (Davenport,

1985; Milam & Marshall, 1987; Nordin, 1981; Toma & Palm, 1999). Traditionally, when students have registered

and paid tuition, they are considered to have entered into an implied contract with the institution, wherein they

agree to comply with an institutions rules and regulations. In the same fashion, the university implicitly assents

to provide the academic programs and services to meet their students needs. Since there is no actual signed

agreement between the sides detailing all stipulations, courts have increasingly decided student-university

contract claims using implied contract theories.

An Alternative to the In Loco Parentis
Doctrine: 1891-1961

The early application of contract law to the
student-university relationship grew out of its poten-
tial to be an alternative cause of action to the in loco
parentis doctrine (Pearson, 1998, p. 22). During the
early years of American higher education, written en-
rollment contracts were signed between colleges and
student parents, which allowed colleges and universi-
ties to assume a parental supervisory role over the
child. Through the contract, the parental supervisory
power was delegated to the college. These early ex-
press contracts became the basis for the doctrine of in
loco parentis.

Student contractual rights began to emerge
as a guiding philosophy in the late 1800s and early
1900s (Alstyne, 1969; Ray, 1981). In People, ex rel.
Cecil, v. Bellevue Hosp. Medical College, 14 N.Y.S. 490
(1891), for example, the Supreme Court of New York
held that the relationship between the student-univer-
sity relationship is contractual in nature. In Goldstein
v. New York University, 74 A.D. 624 (1902), the court
reaffirmed that the student-university relationship is
contractual and that the “circular” is part of the
contract.

Traditionally, courts have showed deference
to academic decisions made by faculty members. Lallo
(1992) found that, aside from the decision in People ex
rel. Cecil v. Bellevue Hospital Medical College (1891)
which asserted a students contractual right to a
degree, very few courts have enforced student’s

contractual rights in academic affairs. Although the
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Bellevue court recognized a students right to be free
from arbitrary decision-making, it also indicated that
it would not intervene in the universitys discretionary
decisions such as grading exams. This was an early
example of a court showing deference to the institu-
tional autonomy and expertise in making academic
decisions.

The most widely quoted decision espousing
contract theory was set forth by the New York Court
of Appeals in Anthony v. Syracuse University, 224
A.D. 487 (1928) (Fowler, 1984). Anthony was
dismissed from Syracuse University on the grounds
that the University officers did not consider her a
typical Syracuse girl. She filed suit against the
University claiming the dismissal decision was
unjustifiable. After losing in the Supreme Court of
New York, the University appealed. The Supreme Court
of New York stated:

Under ordinary circumstances and
conditions a person matriculating at a university
establishes a contractual relationship under which,
upon compliance with all reasonable requlations as
to scholastic standing, attendance, deportment,
payment of tuition and otherwise, he is entitled to
pursue his selected course to completion, and receive
the degree or certificate awarded for the successful
completion of such course. (Anthony, 1928, p. 438)

Instead of addressing the dismissal reason,
the court affirmed the acceptability of the University’s
policy which prescribed that student’s attendance was
contingent upon the policy on the registration card

they had signed upon enrollment. The policy



provided that attendance at the University was a
privilege and not a right, and that, in order to
safeguard scholarship and the moral atmosphere, the
university reserved the right to require the withdrawal
of any student at any time for any reason. Based on
this contract, the judge reversed the lower court
decision and stated:

I can discover no reason why a student may
not agree to grant to the institution an optional right
to terminate the relations between them. The
contract between an institution and a student does
not differ in this respect from contracts of
employment. (Anthony, 1928, p. 439)

Samson v. Trustees of Columbia Univ., 181
AD. 936 (1917), is another case dealing with such
contractual relationship during this period of time.
The plaintiff Samson sued for readmission while the
defendant university upheld its dismissal decision for
three reasons: (1) Samson had completed his studies
for the academic year for which he had been
admitted; therefore, his contract with the University
had expired; (2) Samson was admitted on probation,
with the express understanding that he should not
engage in any activities or take part in any movement
which would involve the University in undesirable
notoriety; and (3) the dismissal decision was a proper
exercise of the discretion and disciplinary power
necessarily vested in an institution of learning (Samson,
1917, p. 203).

The court held that Columbia University had
the right to dismiss Samson because his actions and
words had made him a real or potential menace to the
morale of the..student body and a blot on the good
name of the famous and honored University (p. 205).
Even if a contractual relationship existed between
Samson and the University, as phrased in the
decision, it was one of the implied terms of the
agreement that the plaintiff would comport himself in
such manner as not to destroy or interfere with the

discipline, good order and fair name of the University

which had admitted him as one of the students (Samson,
1917, p. 204, quoted by Volchok, 1992, p. 48).

Similarly, in John B. Stetson University, et al.
v. Hunt, 102 So. 637 (1925), the Supreme Court of
Florida upheld Hunts suspension from Stetson
University on the rationale that the relationship
between a student and a private institution receiving
no aid from the public treasury is solely contractual in
nature. The student must abide by the rules and
regulations of the institution; if not, the student may
be suspended or expelled.

Considering the rationales in the aforemen-
tioned decisions, it seems reasonable to conclude that
early applications of contract theory did not seem to
challenge the parental nature of the student-university
relationship, nor the right of the institution to expel
students for violating specific policies (Volchok, 1992,
p- 47). Courts acknowledged the contractual nature of
this relationship and afforded HEI considerable
leeway in formulating and interpreting their own
contractual terms. Moreover, courts interpreted the
student-university contract markedly in favor of the
institution. Not surprisingly, students could hardly win
in litigation with their institutions based on their

contractual rights during this period in history.

The Academic and Non-Academic Issue
Dichotomy
The manner in which courts evaluate and
interpret student-university contract claims depends
on whether the nature of the claim is grounded in
disciplinary or academic actions of the university
(Latourette & King, 1988, p. 247). In general, courts
have avoided intervening in campus disciplinary
matters involving academic issues but have been more
willing to hear concerns relating to student behaviors
that prompted disciplinary actions (Jackson, 1991; Long,
1985; Mawdsley, 1986; Nordin, 1981; Reidhaar, 1985;
Swem, 1987; Toma & Palm, 1999). Courts tend to

defer to the decisions made by academic administra-

215 1SUSMSMSANWT Ln3ngndguaulinu
Journal of Educational Administration, kku

9
e 125 ( X )
]



tors on purely academic matters such as admissions,
grades, recommendations, program requirements, and
degrees (Toma & Palm, 1999, p. 89).

However, courts are more willing to hear
academic issues than they once were, particularly when
evidence suggests that the institutions decisions are
motivated by bad faith or arbitrary or capricious
actions and when issues of discrimination or due
process are involved (Cole, 1993; Mawdsley, 1986;
Milam & Marshall, 1987; Nordin, 1981; Price & Andes,
1990; Toma & Palm, 1999, p. 90). According to Toma
and Palm (1999), contract theory has even made it
possible for students to challenge academic decisions
when (1) courses or programs did not meet represen-
tations made in catalogs (Jennings, 1981), (2) curricula
failed to adhere to stated institutional or external
standards (Davenport, 1985), and (3) they graduated
without the knowledge or certification necessary for
their chosen careers (Brown & Cannon, 1993).

The traditional judicial deference to academic
decisions has eroded in recent years due to several
reasons. First, it is attributable to a combination of
structural changes in American higher education,
including the increased diversity of students, faculty,
and institutions, a more litigious society, changing
expectations of faculty and students, changing dimen-
sions of higher education, the increased external and
internal regulations, the technological revolution, and
internationalization, to name a few. Second, it is due
to the increased involvement of the federal
government in higher education in matters such as
the enforcement of the civil rights legislation in the
past three decades. Third, it is the result of the
establishment of new legal requirements for
educational institutions, an example of which is the
area of access for people with disabilities (Toma &
Palm, 1999).

Despite the erosion, judicial deference on
academic matters is still the order of the day. Courts

have maintained such an attitude for at least two major
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reasons. First, courts have long embraced the philoso-
phy that educators are better situated than judges and
juries to make academic decisions (Leas, 1991; Toma
& Palm, 1999). Second, courts have traditionally showed
respect for academic freedom and institutional
autonomy.

While courts have endeavored to make a
distinction between academic and non-academic
matters in the resolution of contractual disputes be-
tween student and university, it is difficult to do so in
some instances such as academic dishonesty which
could be classified as either an academic or behavioral
issue (Mawdsley, 1986). Usually, it is institutional
customs that determine whether it should be
punished in the academic context or within a
behavioral framework. Courts usually treat academic
dishonesty as disciplinary actions, which can be
explained by at least two reasons. The first one is
that, since academic dishonesty cases usually revolve
around issues of facts, the disputed facts cannot be
fairly resolved without the more stringent due process
procedures. The second one is that, compared with
nonacademic misconduct, allegations of academic
dishonesty will probably have a more negative impact
on a students future, thus deserving the more

stringent due process procedures accordingly.

Distinctions between Public and Private
Institutions
According to Cherry & Geary (1992),
students attending private colleges and universities
rely heavily on the catalog and other printed material
to define their relationship with their institutions (p.3).
Courts tend to view their relationship as contractual
and hold that, when a private university enrolls
students, there is an implied contract between the two
sides. If the students comply with the terms prescribed
by the university, they will obtain the degree that is
sought. In case they breach the contract, however,

they are liable for the prescribed sanctions. Latourette



and King (1988) pointed out that, with the application
of contract law, students attending private HEI achieve
many of the same due process rights and protections
afforded their state counterparts.

By contrast, students attending public HEI
not only have contractual rights specified in the
catalog and other official publications of the
institution, but also possess an array of rights under
constitutions and statutes. However, a public college
or university has defenses against contract actions that
are not available to private institutions. These defenses
are found in the Eleventh Amendment to the US.
Constitution and the common law doctrine of
sovereign immunity. Students suing for breach of
contract in federal court will have difficulty
overcoming the Eleventh Amendment bar which

provides immunity to state colleges or universities.

Malleability of Contract Theory

A review of literature shows that applicabil-
ity of contract theory to the context of higher
education is malleable in several ways. Malleability,
in this context, means that how courts apply and
interpret the contract law in adjudicating student-
university contract claims is also affected by consider-
ations other than legal principles and criteria, such as
academic freedom, institutional autonomy, public policy,
societal interests, and others. It can be better under-
stood by asking and answering the following three
questions: (1) To what extent does contract law apply
in defining the student-university relationship? (2) How
should the implicit terms of a contract be identified
and defined? And (3) to what extent should courts
accept evidence of oral representations made by
faculty members and educational administrators in
resolving contractual disputes?

To what extent does contract law apply in
defining the student-university relationship? Cherry
and Geary (1992) discussed what they call a three-

prong approach which can afford us insight into this

question. The first prong is that some courts view the
educational setting as unique and, therefore, the
application of strict contract analysis inappropriate
(p- 9). For example, in Slaugter v. Brigham Young
University, 514 F2d 622 (1975), the Tenth Circuit,
overturning the district court application of strict
contract doctrine, stated:

It is apparent that some elements of the law
of contract are used and should be used in the
analysis of the relationship between plaintiff and the
university to provide some framework into which to
put the problem of expulsion for disciplinary reasons.
This does not mean that “contract law” must be
rigidly applied in all its aspects, nor is it so applied
even when the contract analogy is extensively adopted.
(Slaugter, 1975, p. 626)

This standpoint is consistent with some other
court decisions pertaining to breach of contract
disputes between student and university, including
Abbariao v. Hamline Univ. School of Law, 258 N.W.2d
108 (1977) and Jansen v. Emory Univ., 440 F. Supp.
1060 (1977).

The second prong is that some courts apply
a more traditional and strict contract analysis to
disputes entailing contractual characteristics of the
catalog. For example, in an admissions case, Steinbery
v. Chicago Medical School, 371 N.E. 2d 634 (1977), as
the rejected applicant claimed that the selection
process did not correspond to criteria printed in the
school’s bulletin, the appellate court of Illinois applied
a strict contract analysis to the selection process of the
medical school and found that the student had stated
a valid cause of action (Cherry & Geary, 1992, p. 10).
The same line of reasoning was followed in two tuition
increase cases, Basch v. George Washington
University, 370 A.2d 1364 (1977) and Eisele v. Ayers,
63 Il App. 3d 1039 (1978). Serious questions may arise
as to the appropriateness of this method in an
educational setting that is somewhat autonomous and

in a constant state of change and development (Cherry
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& Geary, 1992, p. 10).

The third prong is that some courts
recognize the unique relationship between student and
university and apply selected concepts of contract law
in interpreting specific catalog language (Cherry &
Geary, 1992, p. 10).
Lyons v. Salve Regina College, 565 F.2d 200 (1978), in
which the First Circuit cited Slaughter and other

An example of this prong is

relevant cases for the unique relationship proposition
and rejected the district courts strict application of
commercial contract law. The same line of reasoning
was followed in Marquez v. University of Washing-
ton, 32 Wn. App. 302 (1982). Cherry and Geary (1992)
commented that this approach seems reasonable to
date (p. 11).

Clearly, it should be reasonable to assume
that the three-prong approach is an element which
has rendered contract theory malleable. Where the
courts consider institutional autonomy to be a vital
aspect of university functioning, they may hesitate to
intervene deeply in contractual disputes between
student and university. Where the courts favor stu-
dent rights, however, they are likely to see judicial
review of college actions as a reasonable restraint on
an otherwise unlimited power (Ray, 1981, p. 178).

How should the implicit terms of a contract
be identified and defined? In light of this question, it
is apparent that the manner in which the court applies
contract theory will depend in large part on the courts
vision of institutional and individual rights. In Samson
v. Trustees of Columbia University, 181 A.D. 936 (1917),
for example, one New York court found it plain that it
was not one of the implied terms of the agreement
that the plaintiff would comport himself in such
manner as not to destroy or interfere with the
discipline, good order and fair name of the University
which had admitted him as one of the students.
(Samson, 1902, p. 740, quoted by Ray, 1981, p. 167)

In Carr v. St. Johns University, 12 N.Y.2d 802

(1962), however, another New York court offered a
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strong statement of the implied reciprocal obligations
of the institution and the student:

When a student is duly admitted by a
private university, secular or religious, there is an
implied contract between the student and the univer-
sity that, if he complies with the terms prescribed by
the university, he will obtain the degree which he
sought. [T] here is implied in such contract a term or
condition that student will not be guilty of such
misconduct as would be subversive of the discipline
of the college or school, or as would show him to be
morally unfit to be continued as a member thereof
(Carr, 1962, p. 633, quoted by Fowler, 1984, p. 412)

If the students observance of vaguely defined
standards of behavior may be viewed as an implied
term of the contract, so too may the colleges preroga-
tive of changing the contract provisions during the
students enrollment (Ray, 1981). Not surprisingly,
identifying the terms of the implied contract seems to
vary considerably depending upon the court that hears
the case.

To what extent should courts accept evidence
of oral representations made by university adminis-
trators or faculty members in resolving contractual
disputes? The malleability of contract theory underly-
ing this question could be well illustrated with the
case Elliott v. Duke University, Inc., 66 N.C. App. 590
(1984), in which the plaintiff student attending Duke
University Divinity School as a special student claimed
that the director of admissions told her that she would
be admitted as a regular student. When she was not
admitted, the student claimed breach of contract on
the part of the institution. The North Carolina Court
of Appeals found that no contract was formed by the
statements of the director of admissions because he
lacked the authority to bind the university.

Interestingly, it can be assumed that, as the
director of admissions is an authorized university agent,
his oral statements ought to be in agreement with the

written policies, procedures, and academic customs of



Since the court held that his

the institution.

statements did not supersede the admissions criteria
set out in the universitys catalog, one may well ask:
should not the court hold the universitys agent ac-
countable for his oral statements? If so, to what extent
should the court endorse oral representations made
by him or other university agents? A review of case
law and related literature reveals that there are no
viable legal standards or principles for courts to

follow in resolving such contractual disputes.

Strengths and Weaknesses of Contract
Theory

Based on a comprehensive literature review,
the initial strength of using contract theory to
adjudicate student-university disputes is the universal
recognition it enjoys. Most courts concur that the legal
relationship between student and institution is
contractual in both public and private institutions; courts
have applied contract theory to the student-university
relationship for many years; and contract theory seems
to have been well accepted by students. Jackson (1991)
observed that litigants have relied on contract theory
with increasing frequency. Ray (1981) commented
that the problem of contract theory with its use is one
of interpretation, not of acceptance (p. 170).

The second strength of contract theory is its
recognition of mutual rights and obligations for both
students and institutions. If the student-university
relationship could be defined in terms of written and
implied agreements, the all-encompassing authority
colleges and universities enjoyed under the in loco
parentis doctrine would be limited severely. This is
possible at a time when courts have come to recognize
higher education as less of a privilege and more of a
necessity (Hammond, 1978). More importantly, this is
imperative if courts intend to promote fairness and
good faith performance in higher education.

The third strength of the contract theory is

that it can enable courts to extend due process and

equal protection to students at private colleges.
Although private HEI are not subject to the dictates of
the due process requirements, similar rights have
often been incorporated into institutional rules and
regulations (Barr, 1996; Cooper & Lancaster, 1995). In
addition, many state and federal statutes apply to public
and private institutions alike (Barr, 1996). Therefore,
it is reasonable to expect that, under contract theory,
students at private HEI can enjoy similar due process
and equal protection rights as their counterparts at
public colleges and universities.

Critics have pointed out that the use of
contract theory in the context of higher education is
seriously flawed.

First, the business relationship assumed in
contract theory is not directly analogous to the
student-university relationship due to three reasons:
(1) Students and universities do not engage in an “arm’s
length” agreement in which each of unrelated parties
acts in his or her own interest (Stamatakos, 1990);
(2) students are given “take it or leave it deals” on the
university’s terms and are often not well informed
about all the ramifications of their agreement (Bickel
& Lake, 1999, p. 173); and (3) not all students are free
to attend the college of their choice and they are not
able to negotiate the terms contained in a college
bulletin (Stamatakos, 1990). As such, applying
contractual analysis to the student-university relation-
ship is not an exact fit.

Second, the awkward role of contract law in
adjudicating student claims against HEI has long been
noted by both courts and scholars (Beh, 2000). The
complex relationship between student and university
is largely implied rather than explicitly stated, thus
making it difficult for courts to determine the terms of
the apparent contract (Beh, 2000). Moreover, HEI have
broad discretions in formulating and interpreting their
implicit contractual terms, and courts continue to show
deference to educational decisions. Thus, there are many

problems, under contract theory, to balance the
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contractual rights and responsibilities for both
students and universities.

Third, defining the student-university
relationship as contractual in nature does not coincide
well with the principles of tort liability (Stamatakos,
1990).

capture the underlying dynamics of tort law, which

To be more exact, contract law does not

can plainly be identified from the fact that contractual
analysis does not permit the proper operation of the
compensatory, deterrent, and cost-spreading objectives
so fundamental to tort law. Accordingly, the contract
model is not appropriate when applying tort analysis
because the goals and principles of contract law and

tort law are too disparate.

In short, most courts agree that the student-
university relationship is contractual in nature;
however, courts have also avoided rigid application of
contract law. Courts have applied only some
elements of contract law to provide a framework in
resolving contractual disputes between student and
university. There are theoretical and pragmatic
difficulties in defining this contractual relationship. The
theoretical difficulty stems largely from the differences
between the student-university relationship and the
business relationship that underlies contract analogies.
The inconsistency in applying contract to education
can be largely accounted for by this theoretical flaw,

which underscores the fact that contract analogies are

less than satisfactory. The pragmatic difficulty is the
implied nature of the contract in the unique
educational milieu where the terms are changing

constantly.
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